


WWEF- Laoma 1ud|-‘& Vet s

e g F 31 a2 e 3l s g il ] L EEVPLEPR e

W Ll e o2 0l TR DY T

apa TTF ' Al Dlasiia

ISBN 978-964-325-250-8 ke

L3 el phTan ] ey

[P F [k WY AP PRIV Y PO Rt RS Vg | EAIR - g = nZatlasly
VAR Jlw 2 Ol it bngs " Ll i e e 3ls g Jgeal ks
il 42 e

[ TIPRUIYR FIEON I 1O B < SR B JREEVIREE R gV S 52 Dlyis
AR

(M Gy} ian o 2ls o]
YTBA - o imua

Al el o 2 ' ey pliatin
KV?\TINEA-.E“F 1ra- SAled,
ve-/4

TEYYYYA

-

g P

AT 4l e UL o Dl s DMer 4 ks 5 o Dol (65 s DU L0145 255 0 B0
TRAVAAWA 80,50 TV EeAY 105 1IETAI01 VA ¢ oS
WWW.ENTESHARCO.COM  Email: info@entesharco.com
TOVVEEE 1als 00Tl ode Gl 25 o oW (55 0 OULS (DL 14538 0 B2 5
TUWA L 0050 VHETIAL 1odls (ol aor 15k oo DB Ohdes 016 1Y ojlat W82y 3



'\

(Aold e s gt] e fis s p A
B (Sl hmge 5 K ol Ggir o g
et AL g5 e e g Y00t e 3 g, oo s
o ST OBkl a3 0dd 4 (Lo &wyb

w‘dd—.’y}u'JJ&JJinnch r..'uljl.h

This work comparative study of
“ALI/UNID inciples of Transnational Civil
Procedur roved in 2004 and a Translation of

of Transnational Civil Procedure
with Comments” prepared by Professors G. C.
Hazard, Jr., R. Stiirner, M. Taruffo and A. Gidi.
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- American Law Institute (AL} at Washington, D.C, U.5.A.

- International Institute for the Unification of Private Law at Rome, Ttaly (UNIDROTIT),

- G. C. HAZARD Ir., University of Pennsylvania Law School, U.S.A.

- M. TARUFFO, University of Pavia, haly,

- A. GIDY, Salvador, Brazil; University of Detroit Mercy School of Law, Detroit, Michigan.
- Rules of Transnational Civil Procedure.

. Harmonization.

. Approximation.

. Unification.
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1 . R. STURNER, Professor of Law, University of Freiburg, Geama
2 . UNIDROIT 2001 - Study LXXV1 - Doc. 3, Joint Ameg : titute / UNIDROIT Working
Group on Principles and Rules of Transnational Civil P EPORT ON THE FIRST SESSION
ROME, 22 TO 26 MAY 2000 (Prepared by Anto ' to the Warking Group) — Rome,
October 2000.
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procédure clvile de I'American La Paris: Editions Panthéon — Assas {Paris M}, 2001. Seze
also : Antonio, GIDI, Notes on Cgiticizing the Proposed ALIVUNIDROIT Principles and Rules of
i de droit uniforme, 2001, n® I;

4 . UNIDROIT 2001 - Std
Group on Principles and Trahsnational Civil Procedure. DRAFT PRINCIPLES AND RULES
prepared by Professors G. Jr., R. Stitmer, M. Tareffo and A. Gidi — Rome, April 2001,

5 . UNIDROIT 2001 - LXXVI - Doc. 5, Joini Americsn Law Institute / UNIDROIT Working
Group on on Principles and Rules of Transnational CivilProcedure. FUNDAMENTAL PRINCIPLES
OF TRANSNATIONAL CIVIL. PROCEDURE: REMARKS AND COMMENTS prepared by
Professor Rolf Stiimer — Rome, May 2001,

UNIDROIT 2002 - Study LXXV1 - Doc. 6, Joint American Law Institute / UNIDROIT Working
Group on Principles and Rules of Transnational Civil Procedure. REPORT ON THE SECOND
SESSION, ROME, 2 TO 6 JULY 2001 (Prepared by Professor Antonio Gidi, Secretary to the Working
Group) — Rome, October 2001.

UNIDROIT 2002 - Study LXXV1 - Doc. 7, Joint American Law Institute / UNIDROIT Working
Group on Principles and Rules of Transnaticnal Civil Procedure. DRAFT PRINCIPLES AND RULES
prepared by Prafessors G, Hazard, Jr.. R. Stiirner, M. Taruffo and A. Gidi - Reme, May 2002.
UNIDROIT 2002 - Study LXXVI - Doc. 8, Joint American Law Institue / UNIDROIT Working
Group on Principles and Rules of Transnational Civil Procedure. REPORT ON THE THIRD
SESSION, ROME, 27 TO 31 MAY 2002 (Preparcd by Professor Antenio Gidi, Secretary to the
Working Group} - Rome, September 2002,
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UNIDROIT 2002 - Stdy LXXVI - Doc. 9, Joint i Institute / UNIDROIT Working
Group on Principles and Rules of Transnati ivi ocedure. DRAFT PRINCIPLES OF
TRANSNATIONAL CIVIL PROCEDURE MENTARY) prepared by Professors G.
Hazard, Jr. , R. Stlimer, M. Taruffo and i ovember 2002.

UNIDROIT 2003 - Smdy LXXVI - Doc. merican Law [astimne / UNTDROIT Working
Group on Principles and Rules of Transn@gional Civil Procedure, DRAFT PRINCIPLES OF
TRANSNATIONAL CIVIL PROCERURE COMMENTS, prepared by Professors G. Hazard,
Jr., R. Siimer, M. Taruffo Gidi; DRAFT RULES OF TRANSNATIONAL CIVIL
PROCEDURE WITH CO by Professors (i. Hazard, Ir., R. Sutimer, M. Taruffo
and A Gidi;- Rome, April
1 . UNIDROIT 2004 -

XVI - Doc. 11, Joint American Law Instimuie / UNTDROIT Working
of Transnational Civil Procedure, DRAFT PRINCIPLES OF
TRANSNATIONA ROCEDURE WITH COMMENTS, prepared by Professors G. Hazard,
Ir. , R. Stilmer, B4 ffo and A. Gidi — Rome, Pebruary 2004.
tudy LXXVI - Doc. 12, loint American Law Institute / UNTDROIT Working
les and Rules of Transnational Civil Procedure. DRAFT RULES OF
TRANSNATIONAL CIVIL PROCEDURE WITH COMMENTS, prepared by Professors G. Hazard,
Jr., R. Stimer, M. Taruffo and A. Gidi — Rome, February 2004.
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ALVUNIDROIT Principles of Transnational Civil Procedure, as adopted and promulgated by
Amernican Law Institute at Washington, D.C, U.S.A. May 2004 & by UNTDROIT at Rome Italy April
2004, (U.5.A: Cambridge University Press, 2006).
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Visit also : Rev. dr. unif / Unif L. Rev. 20044 pp. 759 - 803, See:
hutp/funidroit.org/french/principles/civilprocedure/ati-unidroitprinciptes-f.pdf
hitp#unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-c.pdf
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HERON, Jacques, Le NCPC , in : La codificatlon, Paris, Dalloz, coll. Thémis et commentaires, 1996, p.
83; CORNU, Gérard, Les principes directeurs du procés civil par eux-mémes, fragment d’un état des
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Anticulo 4. Carfcter supletorio de fa Ley de Enjuiciamiento Civil, En defecto de disposiciones en las leyes
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a todos ellos, los preceptos de la presente Ley.
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early as practicable, the court should actively manage the
ing discretion to achieve disposition of the dispute fairly,
.With reasonable speed. Consideration should be given to the
racter of the dispute.

14.2 To the extent reasonably practicable, the court should manage the
proceeding in consultation with the parties.

14.3 The court should determine the order in which issues. are to be resolved,
and fix a timetable for all stages of the proceeding, including dates and deadlines.
The court may revise such directions.

L’office du jugé dans la conduite de I'instance
i4.}1 Le tribunal conduit activement Uinstance le plut 16t possible dans la
procédure. Il exerce un pouvoir d'appréciation afin de pouvoir mettre fin qu litige

A a3 Jpol VY ol Sileens 23S ey dadllae gl Y



P I XV NN | n

loyalement, de facon efficace et dans un délai raisonnable. Le caractére
transnational du litige doit étre pris en compte.

14.2 Dans la Hmite du raisonnable, le tribunal conduit Pinstance en
collaboration avec les parties.

14.3 Le tribunal détermine Uordre dans lequel les questions doivent étre traitées
et établit un calendrier comprenant dates er délais pour chaque étape de la
procédure. Le tribunal peut modifier ces dispositions.
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Commencing as egr! cticable, the court should actively manage the
iSeretion to achieve disposition of the dispute fairly,
able speed. Consideration should be given to the
the dispute.

efficiently, and
transnaiional charact
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Le tribunal conduit activement I'instance le plut t6t possible dans la procédure.
1l exerce un pouvoir d’appréciasion afin de pouvoir mettre fin au litige loyalement,
de facon efficace et dans un délai raisonnable. Le caractére transnational du litige
doir étre pris en compte.
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anglais paur désigner la quaiiré de consultant extraordi
bénévale
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Latin “friend of the court”. A perso, s, not a parry to a Iawsmt but who

petitions the court or is requested by, the cORtt 10 file.a brief in the action bécause:
that person has a strong interest in t
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1. V. Pepasitio
Depaositions 1o

: 26. Duty to Disclose; General Provisions Govemning Discovery; 27.
Testimony; 28. Persons Before Whom Depositions May Be Taken: 29.
Stipulations Discovery Procedure; 30. Deposition by Oral Examination; 31. Depositions by
Wrilten Questions; 32, Using Depositions in Court Proceedings; 33. Interrogatories to Parties; 34.
Producing Documents, Elecironically Stored Information, and Tangible Things, or Entering onto Land,
for Inspection and Other Purposes: 35. Physical and Mental Examinations; 36. Requests for Admission;
37. Failure to Make Disclosures or to Cooperate in Discovery; Sanciions.

2. (&) Discovery Scope and Limits., (1) Scope in Generzsl.: Unless otherwise limited by court order, the
scope of discovery is as follows: Parties may obtain discovery regarding any non-privileged marter that is
relevanl (o any party's claim or defense — including the existence, description, nature, custody, condition,
and location of any documents or other tangible things and the identity and location of persons who know
of any discoverable mauer. For good cause, the court may order discovery of any matter relevant to the
subject matter involved in the action. Relevant information need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the discovery of admissible evidence, All discovery is
subject 1o the limitations impased by Rule 26(b)(2)(C).

3 . Interrogatnries.

4 . Depositians.
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1 . Requests For Admission.
7 . G. C. HAZARD and M. TARUFFO, American Civil Procedure : An Introduction, U.S.A., Yale
University Press, 1993, p. 115. -
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Geoffrey MILLER, The Legal- Economic Analysis of Comparative Civil Procedure, in: American
Journal of Comparative Law. Vol 45, N4, 1997, pp. 905 cts.
4 . Loic CADIET, Quelles preuves? Discovery, Témoins, Experts, Role respectil de parties et du
Juge, in : Philippe FOUCHARD, (Sous la dir.), Vers un proces civil universel? Les régies transnationales
de procédure civiie ge P'Amenican Law Insiituc, op. <it., p. 115-119.
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Conveation dv 18 mars 1970 sur fobtention des preuves & Iétranger en matitre civile ou commerciale :
Art. 23 : Tout Etal contractant peut, au moment de la signature, de la ratification ou de I'adhésion,
déclarer qu'il o'exéeute pas les commissions rogatoires qui ont pour objet une procdure connue dans les
Etats du Common Law sous Je nom de « pre-trial discovery of documents.

I . CORNU, Gérard, Vocabulaire juridique, op. cit., p. 720.
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. Proporntionnel {Proportional).
. Significarif (Significant).

. Non excessif (Not excessive).
. Bquitable (Fair).

. Arbiwraire (Arbimary).
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English : A pa ed failure 10 make a timely response to an opposing
party’s contention ken by the court, after warning the party, as a sufficient
basis for considexi) at Contention 10 be admitted or accepted,

Frangais™
moyen soulevé
£té admis ou accepté,
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‘absence de contestation en temps utile par une partie d'un
partie adverse, le wibunal peut considérer que ledit moyen a

. Proportionnalité.

. Lien substantiel (Substantta) Connectian).
- Pertinent (Relevant).

- Question pertinente (Relevant Fssue).
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English : The law of the forum may also provide further sanctions including
criminal liability for severe or aggravated misconduct by parties and nonparties,
such as submitting perjured evidence or violent or threatening behavior.

Frangais : Le droit du for peut prévoir des sanctions supplémentaires, telles que
la responsabilité pénale d'une partie ou d’un iiers ayant commis une faute grave,
par exemple en cas de faux témoignage, de violence ou de tentative d'intimidation.

Do a4 ond8V e 53 0 dal Y4 Lah Y iy 5o 45 (LSS Dl ali &l
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des moyens supplémentaires sur des questions importantes ou de

Frangais : Les conclusions, mémoires et moyens de droit omﬁn‘ncipe
procédure.

présentés initialement par écrit. Les parties peuvent toutefois préSegteRgralement
d&o

English : Pleadings, formal requests (motions), and lefig ; &: ordinarily
should be presented inifially in writing, but the parties sho ve the right to
present oral argument on important substantive and profe sLEes.
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English : propriate, the court should grant permission for a person to
be substituted for, orto be admitted in succession 1o, a party.

Frangais ; Lorsque cela lui parait justifié, le tribunal peut gutoriser une
personne { se substituer & une partie ou a continuer l'action en cours d'instance.
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