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Abstract

Modern views of freedom of contract recognise that the principle of party
autonomy has number of restrictions such as the doctrines of publicpolicy
fondre public), of good faith [bona fides], cvasion of law [fraude @& la dot), and
mandatory rules, with various interchangeable expressions such a8 sglf-liiting
rules, legislative public policy, public order, rules of immediate appbication,
directory binding rules, directory applicable law, strictly positive Bules,
compulsory rules, perceptive rules, imperative rules, gmipimum, rules,
overnding statutes, functionally restricting rules, specialjglibstantive rules for
multistate problems, spatially conditioning localising limitabions, ois de police,
lois dapplication immediate, lois dapplication impérative, loifiFaPplicaligh nécessaire, lois
d’application directe.

Notwithstanding the concepts of public p8liy, gofid faith and evasion of
law which lave everlasting and debatable presénc@yin tlife of academicians
and practitioners of both common and gi¥law $tems, the concept of
mandatory rules is regarded as one of e kfy dncept in post-war private
international law, existing in various lgral SfStem$’and also in some regional
and international conventions, adfighullinfluencing the functioning of conflict
of laws rules. It has become in recefy yeats®ne of the most debated topics,
particularly in continental private interfigtional law, with no agreed criteria
which identity with any plkcision, the rules which qualify for such
categorisation.

Although the concept offgndglirory rules can be found in both civil and
common law systems Of¥givate international law, and also in some regional
and international conveltions, there are no acceptable criteria which identify
with any precision (ftgules which qualify for such categorisation.

This atterpg, is @ comtprehensive study of the concept, function and
application of @wand@gly rules in international contracts and their relattonship
with otherginstutigtions restricting a free choice of law and party autonomy, in
the light pagtidalisly of the Rome Convention on the Law Applicable on
'Contrictiial Obligations, 1980,

Since the alin of the Rome Convention is to provide a special regime for
consumer contracts and individual employment contracts, in order to epsure
that the consumer and employee are well protected, and particularly, do not
lose the benefit of protection simply by being a party to an international
contracts, thus a comprehensive and conclusive study is also carried out in this
book to deal with the mandatary protective rules.

The achievement of this deuiled and scholarly work is to explain the
conflicting/overlapping terminologics clearly, and use statutes, case law and

ix



academic sources to clarify points of difficulty arising from the articles of the
regional and intermational conventions, particularly the regional and
international conventions on private intermational law particularty the Hague
Conventions on the Law Applicable to {Contracts for] International Sale of
Goods 1955 and 1986, the Mexico City Convention, 1994, and the Rome
Convention, 1980, without of course losing sight of its stated function, namely
to unify the business world rather than fragment it.

This book consists of seven chapters which deal in Chapter [ with party
autonomy and restrictions upon it in private international law; apflicable law
in the absence of choice in Chapeer II; public policy/ondre pliblic tion and
mandatory rules in Chapter 1lI; evasion of law/frande a la i'o
rules in Chapter IV; a general consideration of mandamry rule§yin ‘privatc

international law in Chapter V,; provisions as to mandat cs in thc Rome
Convention, in Chapter VI, mandatory protec d the Rome
Convention in Chapter VIL
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Preface

Academic life still has many delights. One of them is the way in which
common interests lead to collaboration between people from different
countries, backgrounds and cultures, and the way such collaboration 1éfds to
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Dr Seyed Nasrollah Ebrahimi and 1 share an interest, an enthd
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University of Shefficld to carry out the work which ea

orate.

His energy and his keen awareness of the comparative dim de a large

impression, and led to some fruitful collaborative al ¢ his own
doctoral work.

Private international law is itself concernedpwith sing of national

and cultural boundaries, yet there has been a te tional systems to

tackle its complexities in relative isolation g
reluctance to learn foreign languages and
tradition has served to isolate its approach
that of its civil law neighbours
partly as a result of the developmen
generation of English scholars have a
theoretical work done by schol

It is 2 notahle achievernent fi
not that of writers in E
contemporary debates. g
wider audience.

T other. The English
pride in the common law
ivile international law from
olation is hreaking down,
pean Union, and the younger
greater awarcness of the profound
from the €ivil law tradition.

schlar from Iran, whose first language is
North America, to enter mto these
to applaud and commend his work to a

Pavid McClean,
Sheflield, August 2004
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